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UNITED STATES DISTRICT COURT 

u.l .;t :ou9T 

DISTRICT of CONNECTICUT ‘ j. CONN. 


6 TI,E E. R. IUTCIICOCK COMPANY, a' ) 

Corporation j 

Plaintiff ) Civil Action No. H -si 

) 

V - ) 

I UNITED STATES OF AMERICA ) 

Defendant ) Complaint 

I 1. • This action arises under the internal revenue laws of the United 

States, more particularly under 28 U.S.C. Sec. 1346(a) (1) and 26 U.S.C. 

Se:. 742?. as hereinafter appears. 

2. On or before April 15, 1967 the plaintiff timely filed a Federal 
Income Tax Return for the calendar year. 1966, which showed taxable income 
I ° f $25 ' 419 * 30 and thcr * was paid therewith a Federal Income Tax of $5,253.4 9l 
. 3. On or about May 13, 1969 the Plaintiff executed and filed a Waiver, 

of Restrictions on Assessment and Collection of Deficiency la Tax and 
Acceptance of Ovcrassessment with respect to a deficiency of $10, 108. 71. 

4. On or about May-22, 1969, in accordance with said Waiver, a 
Federal Income Tax Deficiency was assessed-against the Plaintiff in the amount 
of $10, 108.71 and on or about September 5, 1969 the Plaintiff received a bill 
for the amount of said deficiency plus interest of $1, 364.01. and on or about 

September 9, 1969, the Plaintiff paid said bill in full in the total sum of 
$11,472.72. 

> 5 ' Th ° as.essmentot said dcfi'icncy o( $ 10 , 108.71, was baaed upon 

lh ” ,hal ,h ° taxable income for the year .,6b included 

the aum ol *21.057. 80 which wa. par. ei a Judgment recovered by .he PiaintJ,, 
against .he City of New Britain, in .he Superior Coer, of .he State o( Connection, 
in Hartford Ceun.y, (or .he taking of it. proper., by eminent domain, it having 
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been determined that said sum of $21,057.80 represented that portion of the 
award which was intended to reimburse the Plaintiff fox- its moving expenses 
^ and which exceeded the amount actually expended by the Plaintiff in moving its 
I machinery and equipment. 

6. In written statements furnished to the District Director of Internal 
Revenue in connexion with the Waiver of Restrictions on Assessment and 
Collection of Deficiency in Tax and Acceptance of Overassessment executed 
and filed by tne Plaintiff, as aforesaid, the Plaintiff asserted that under 
applicable Connecticut law, moving expenses arc an element to be considered 
in determining the fair market value of property taken, but are not a separate 
and distinct item of damages and in no sense a reimbursement for the actual 
cost of moving, and therefore, no portion of said award is ordinary income 

to the plaintiff. 

7. Under dale of December 13, 1969 the Plaintiff filed a claim for 

| refund with the District Director of Internal Revenue for the District of 

| Connecticut. Said claim demanded a refund of income tax for the calendar 

I 

year 1966.in the sum of $10,108.71 plus statutory interest. A true and corrcc 
copy of said claim for refund for 1966 is attached hereto and marked Exhibit 
"A", and made a part hereof. 

8. On June 15, 1971, the Plaintiff received a statutory notice of the 


CAM?. V/ILUV'S 
6 KiCHASCSO.-i 

ATIJRMfj AT U.y 
•w mv?< u*r*rr 
»• covj. 


rejection of its said claim for refund. 

9. The defendant, by such rejection, erroneously and improperly 

|j failed to determine that the entire amount received by the plaintiff as compen* 
^sation for the taking of its property was capital gain and no part of the said 
award constituted ordinary income to the plaintiff. As a consequence, there 
has been erroneously and excessively collected from the plaintiff, federal 
income lax for and with respect to its calendar year 1966 in the amount of 
$10, 108. 71, and interest thereon in the amount of $1, 364.01. 
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! 10. Dy virtue of the aforesaid, the defendant became and is indebted 
to the plaintiff in the amount of $ 11,472. 72 for wrongfully assessed and 

o 

I collected income tax and interest thereon, which amount has not heretofore 
I been credited or refunded. 


Wherefore the plaintiff demands judgment against the defendant in the 
amount of Eleven Thousand Four Hundred Seventy-Two and 72/100 Dollars 
($11,472.72), statutory interest thereon and the costs of this action, 

CAMP, WILLIAMS and RICHARDSON 

•• ’ B y__ 

Edward B. Scott 
Attorneys for the Plaintiff 
130 West Main Street . 

New Britain, Connecticut 06050 


CAMP. WIUJAMS 
« RICIIAP030M 
ATTo.mr; at law 
09 yfsvr »-'in orarrr 
ftt * CONN. 




. - 6 - F/i-fro 

ih nix; u;.t.'id r:ivvr;ja Dicrracr cotr.v mr-: 


iiiu 


ec r.. araco:3 ca;?A;.Y, 

a Corporation, 


nicfracr cotT.y >i>n T;r : 

^ f « if 59 I II *7] 
umicrr c?. co.'^aivi'jur J 


Plaintiff 


V. 


/ 


uinrf.D gtatis or a^jca. 

Defendant 






civil actcoh ;jo. n-54 


A IT C W 2 R 


Conics now, tho defendant, the United dates of Aacrica, try ito 
attorney, Cte-.:urt II. Jones, United Gtatca Attorney for tho District of 


Connecticut, answers the ca.Tploir.fc os followss 

1. Adoits that if jurisdiction exist a, it exists Viy virtue of 
Titlo 23 , United Gtotos Code, Section 13 ^(n)(l). 

2. Atoito tho allcjntions contained In rxirasraph 2 of tho 
complaint, except rpacifically avers that cold return for VjC6 was 
^ led on Mr****'* 7 # 1?'?. 

3 . Adnits the allegations contained in paragraph 3 of the 

complaint. 

4 . Adnxtc tlie allegations contained in paragraph 4 of the 
complaint, except cpwifictilly. everc that tea of $10,108.71 uaa 

a poos sod on July l8, 3 # 9 > end paid on July 24 , 19J9, end tliat interest 
of vl» 3 £ 4.01 w» ao-coocd on Coptenher 5, 1939, cal paid on Gcptcnlcr 3 . 5 , 

l&O. 

5. Adults tho allocations contained in parrerapti 5 of tlie 
complaint. 

6 . Adnits tho allegations contained in paragraph 6 of tha 
complaint, except dccieo each end every allegation contained in cold 
written ctctcnrot Pure idled to tho District Director of Internal 
Rovenuo not otherwise ftdnittod herein. 


1 
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7 . Admits tho allcgatlono contained In paragraph 7 of tho 
axaplalirt, except ilenic 3 each and every allegation contained in cold 
claim for refund not oth aviso admitted heroin. . 

8 . Aefcaito the allocations contained in parnsrpph 8 of tho 
coqplnint. 

9 . Denies tho allegations contained in paragraph 9 of tha 

ccxqploint. • 

10. Denies the allegations contained in paragraph 10 of tho 
complaint. 

WnSSFCRE, defendant praya that tho complaint ho dismissed vith 
prejudice and that Judgnent be entered in it a favor together with 


coats. 


STEWART H. JONES _ 

United States Attorney 


HENR Y S. C0"N _ 

Assistant United usasco Attorney 


0? CCUISELi 


Micliael von Kandel 
Trial Attorney 
Tax Division 
Department of Justice 
Washington, D. C. 20530 
Tolephono: (202> 739-3783 


CERTIFICATE 07 SERVICE 

H IS irenvn v CIETIFIED that eervice of tho foregoing Answer has 

thin 23rd day of July, 1973, boon nndo upon opposing counsol by depositing 

Q cojy thereof in tho United States call, pontage prepaid, addressed to: 

Edward D. Ecott, Esquire 

130 feet I'min Utrcct 

Ecw Eritsin, Connecticut 06050 

/ / !, / 

hlchnc-1 von Caudal 
Trial Attorney 
Tax Division 
Department of Juotico 
Washington, 0 . C. 20530 


L 
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IK THE UNITED STATES DISTRICT COUNT FON TirE 
• DISTitlCT 01* CONNECTICUT 

. the n. n. iiiTcucocic ) 

COMPANY, a Corporation, ) 

Plaintiff ) 

v . ) CIVIL ACTION NO. n-54 

) 

UNITED STATES OF AMERICA, ) 

> [Filed December 6, 1973] 

Defendant ) 

• STIPULATION 


Cotac a now tho plaintiff, Tho E. R. Uitchcock Coapnny, 
and tho defendant. United Staten of Asiorica, by their 
roopectivo attorneys and for purposes of thin action only, 
stipulate end agree that tho facta set forth herein ore 
true and that tho documents attached hereto arc truo and 
correct copies of tho reapoctivo original documents: 

1. Thin in a suit for tho refund of federal corporato 
income tasseo of $10,100.71, assessed intoreot of $1,304.01 
plua statutory lntercat. Juriodlction la conferred by 
Title 23, Ualtod States Codo, Section 13<.G(a) (I). Thero 

la no dispute with respect to Jurisdiction or vcuuo. 

2. On JJay 21, 1CC5, the land and building located 
nt 39 Chon taut Stroot, ?:c» Britain, Connecticut, owned by 
tho plaintiff and in which plaintiff conductod ltn business 
wan taken by tho New Britain Redevolopaont Co:mlaoion 
under ito porer of eminent douain. In Juno, 19C5, tbo 
plaintiff wno awarded $09,000 by tha Coasilsslou for tho 
lnnd and building. Plaintiff appliod to tho Superior 
Court for n review of tho award. Tbo award vns reviowed 
by a roforeo of tho Cuporior Court in a report dated 

July 29, 19G0, a copy of which lo attached heroto ao 
» Exhibit 1. The roferoo’a roport »»■ rovlowod by 
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Judjjo T.'.storo of the Superior Coui*t of Connecticut for 
liartford County nt Row Hritain. A copy of tho Superior 
Court'o Jutfrpsont of Doptenber 9, 19GQ, is nttacbod beroto 
cs Exbibit 2. 

3. * Tho plaintiff treated tho entire condonnatlon 
nwared of 0^20,000 na a nonsovornblo receipt in 10CQ 
qualifying in ito ontiroty for deferred recognition of 
Cain under Section 1033 of tho Internal Revenue Codo of 
1034. Plaintiff'o actual noving expenses incurred in 
connection clth tho condcsnatioa totaled $13,040.20. 

4 . Tho District Director or Intornal Revenue dateminod 
that tho plaintiff received 540,000 froa tho Stato for 
novice expenses and that this oiua ubould bo Included in 
ordinary incoao to tho extent that it oxcoodod actual 
novice oxponsos incurred. Thus, tho plaintiff's lnccao 

for 1CCG vau Increased by the cnoimt of $21,050.30. 

Plaintiff paid the resulting deficiency and interest end 
filed a tinrely clala for refund, a copy of which is attached 
to the complaint as Exhibit A. 

5. In tho event that tho Court should dotomine that 
plaintiff's incoao should not havo boon incronsrd by the 
sua of 0*1,030.80, Jud^tsont should bo entorod for the 
plaintiff in the asount of $10,103.71 in tux and $1,384.01 
In Interest, plus statutory lntorcst. 

DJI 


oyi 


CAMP, WILLIAMS U RICHARDSO* 

!*' ■ 

KL v .TA!iD n. scorr, i:.i}ui:is 

Attorneys for Plaintiff 

130 Vest llain ytroot 

Now I'iltain, Connecticut 0G050 

3TEVART n, jorms 
United States Attorney 

■ 1^1 

Ainlstaut United .Status Attorney 
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, Vo. 144300 


e. r. hitcucock coi:?.v;v 

! 

i v. 


SUPERIOR COURT 


HARTFORD COUh’TY 


. redevelop:ieut cczlmirsicu 
I, CF TEE CITY 07 HEW 3RITAK: 


July 20, 1906 


RV.RChf f" '•t: TR RVYROTB 


;i This mutter was referred to .no no State Referee to hear 

»• 

,1 

the evidence, view the premises and report to the Court. 

I 

1. Subject orooerty in known, ns 30 Chestnut Street, Kev; 

i; 

Dritair., and consists cf a let having 500G square feet, on v.hich 
■, is a three-story and basement brick factory building, a deacrip- 

i 

tion of. which is contained in nil the appraisal reports, which 
s 

are made a part hereof. The plaintiff conducts a printing 

■ business in the premises. 

■ 

2. . On the bas* 0 n f. par r >>1 es, the lard has a value of 

? 

• $2.80 a square foot, or $14,022. 

4 

I. ‘ ■ 

’] 3. On a reproduction cost, the building has a value of 

$152,787. It is about foray years old and should be depreciated 

•I 

i' by 50 per cent, resulting in «* depreciated value of $76,303. Ey 

•» , 

* 

adding the land value, I arrive at a value for land and building 

i of $00,415. 

»i 

•14. If the income approach is used, I compute value as 


|. follows i . * 

11,340 square feet at $100 
|j Less vacancy allowance 

i Gross effective rent 

■j Lens expenses* 

i; Taxes $ 1817. 

Insurance 200. 

;i Maintenance 300. 

■i Hot incone to land and building 

,j Less inconn attributhb!. to land 

($14,022-at 0.5 pir e« n.) 

!• Ket Income attributable to building 


$11,340 
5 67 
$10,7*7 3 


2,317 
$ 0,456 

_ILL 

$ 7.545 




I • • 






I 

1 
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5 . Thin cun I capitalise at 10 per cent, resulting in a 

value of $75,450. By adding land value, total value for land 
and building .is $C9,472. 

G. The plaintiff claims moving costs of $4B,7E9. Increased 

coat of moving is necessitated by overtime work in order to 
avoid interruption of plaintiffs business. I have examined all 
the moving items and am of the opinion that the plaintiff will 
need $40,000 to move without interrupting its business. 

Obviously some inconvenience will bo suffered from moving but 
y. can make no allowance for such claim. 

7. Taking moving coots into consideration, I am of the 

opinion that the fair market value of plaintiffs property on 

i taking date was $130,000. I 

j j 

’ 8 . I recommend payment'to plaintiff of $130,000. j 


Abr.'-bvm - 

STATE RE"SAKE 


[ 1 








STATE OF CONNECTICUT 

'ji No. 144309 

THE E. R. HITCHCOCK COMPANY - 12 - 
J a corporation, o£ New Britain 


CITY OF NEW DR IT AIN 

J; Present Hon. PHILIP R. PASTORE, Judge. 


SUPERIOR COURT 

HARTFORD COUNTY 
At New Britain 

September 9, 1966 


« -*• 

;AV!\ WILLIAMS 
A RICMARDSOM" 
l-inMIl At l** 

. .i.v w * **» If.llf 
. ,• ••ITAI*. to*»> 


' This Application for Review of Statement of Compensation dated 1| 

!. October/4, 1965, wherein the plaintiff appeals from an assessment of damage . | 

S made by the defendant. City of New Britain, acting by and through its Re- 

! 

! j development Commission wherein said Commission having filed its Certificate *| 

:: of:Taking dated May 24, 1965, thereby took property situated in the City of 

;• . ; • ••'• 

j New Britain described as follows, to wit: ’-/a 

Commencing at a point in the south line of Chestnut Street 53. 8 feet \j 

easterly from the northeasterly corner of land of the City of New Britain | 

(Grammar School) and running thence easterly along the south line of Chestnut _ 

• >3fj 

Street 45.45 feet to land now or formerly of Mainfield Realty Company, Inc. <• j 
’T” thence running southerly at right angles with the south line of Chestnut Street - -^ 
121 feet to the northerly line of a 12 foot passway; thence running westerly 

i 

I along the northerly line of said passway to the southeasterly corner of land J 

now or formerly of Letitzia Arena, which corner is 5ft. 1 feet easterly from • -'j, 

• • 

; the southeasterly corner of land of the City of New Britain (Grammar School); J 

•j thence running northerly 95 feet, more or less, to the place of beginning. The' 

j! * • | 

.. said premises being bounded NORTHERLY by Chestnut Street; EASTERLY ty| 

»* , i »,*•*« 

!i land now or formerly of Mainfield Realty Company, Inc; SOUTHERLY by said I. y\ 

j. . r "1 

. !' passway; and WESTERLY by land now or formerly of Letitzia Arena. 

!i . • 

2 Together with the right to pass and repass on toot'and with vehicles over said < 

'll 

i passway from the above described premises to Elm Street only. . jj 

k . . ' - 4 V 

f; the defendant having assessed as damages to the plaintiff the sum of $69,000.. , 

i : and having deposited said sum and bond all in accordance with the statutes in ^ , 


0 . 

1 J ,■>' ‘ 

;» » .v. • •- • 


! \ f • .V l 

•: t: ••• 

•v. • * * r • •„ 


•• ••‘v ... 


»:k * '• j 


c. 
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such case made and provided, this application, praying review of said state- ' 
inent of compensation and seeking damages in excess of said sum, time to thi 

i 

court on November 2, 1965, notice of this appeal having been given to said Re- 

I. 

Development Commission by a proper officer leaving with said commission a 

» .. 

true and attested copy of said application and of the Order of Notice issued by 
this court on October 14, i\lr>5 as appears from the return of service thereon, 
i. and thencu. to December 10, 1965 when the dcfendai! appeared and the parties 
being at issue, and the deposit having been paid to the pr rsons entitled thereto, 

i 

j' the court on February 18, 1966 appointed the Honorable Abraham S. Bordon, 
a state referee, to hear the evidence, reassess the damages and report make 
to this court, and thence to July 29, 1966, when the referee filed his report, 
and thence to the present time when the court on plaintiff's motion, ordered 
that reasonable appraisal fees in the amount of $525.00 be awarded to the 
plaintiff and when the parties appeared and were heard by the court on the 
plaintiff's motion for the acceptance of the report and for the entry of judgment 


_!—in-accordance v.-iih the came. 


The Court having heard the parties on said motion and report, accepts 


the report of said referee, finds that the amount due to the plaintiffs as 
i damages for the taking of said land is $130,000.00, that the sum of $69,000.00 

i i 

has been deposited by the defendant for the use of the persons entitled thereto | 

* 

| and paid over to them and that the amount of the deficiency between the compen- 

!j ' ! 

:j. sation finally awarded and the amount of money so deposited and paid is 

r 

i $61, 000.00, and that the sum of $4,737.69 is due to the plaintiffs as interest, . 

i ! 

1 Whereupon it is adjudged that the deficiency due to the plaintiffs for 

, 

j the taking of said land is $65,737.69, together with costs taxed at $635. 50_.__ 

S 

j- which costs shall include said appraisal fees in the amount of $525.00. 


By the Court 


,1 

!. '• 


Clerk 


> 
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OLvM 

U.C. D!31r-.!cr CO!; *'. 
HAFrra.io. co*s.- 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


THE E. R. HITCHCOCK 
COMPANY, a Corporation 


UNITED STATES OF AMERICA 


: • CIVIL NO. H-54 

; [Filed May 28, 1974] 


RULING ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 


This is an action to recover federal corporate income 
taxes for the year 1966 in the amount of $10,108.71, assessed 
interest of $1,364.01, plus statutory interest. Jurisdiction 
is conferred by 28 U.S.C. § 1346(a)(1). There is no dispute 
as to jurisdiction or venue. Upon a submittc stipulation of 
material facts, both parties have moved for summary judgment. 
Fed. R. Civ. P. 56. 


I. FACTS 

The stipulation of facts and attached exhibits indicat 
that on May 24, 1965, the land and building located-at 39 
Chestnut Street, New Britain, Connecticut, owned by the plain 
tiff and in which plaintif f conducted its business, was taken 
by the New Britain Redevelopment Commission under <ts power o 
eminent domain. In June 1965 the plaintiff was awarded 
$69,000 by the Commission as just compensation for the taking 
of the land and building. The plaintiff then applied to the 
Connecticut Superior Court for a review of the condemnation 
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award. The award was reviewed by a referee of the Superior 
Court. In a report dated July 29, 1966, the referee found 
the value of the land and building to be approximately 
$90,000.“^ He also stated: . 


"The plaintiff claims moving costs of 
$48,789. Increased cost of moving is necessi¬ 
tated by overtime work in order to avoid 
interruption of plaintiff's business. I have 
examined all the moving items and am of the 
opinion that the plaintiff will need $40,000 
to move without interrupting his business. 
Obviously some inconvenience will be suffered 
from moving but I can make no allowance for 
such claim." 


The referee concluded, "I am of the opinion that the fair 
market value of plaintiff's property on taking date was 
$130,000." The referee's report was reviewed and accepted 
by a iudge of the Superior Court for Hartford County at New 
Britain. In a judgment dated September 9, 1966, the judge 
found "that the amount due to the plaintiffs as damages for 
the taking of said land is $130,000.00 . . . ." 

The plaintiff treated the entire condemnation award of 
$130,000 as a nonseverable receipt in 1966,*qualifying in its 
entirety for deferred recognition of gain under Section 1033 


The referee computed the value of the land and building in 
two ways with similar results. Adding the reproduction cost 
of the building, appropriately depreciated, to the value of 
the land, he arrived at a figure of $90,415. Computing the 
value of the building by the income approach, appropriately 
capitalized, and adding the value of the land, he obtained a 
figure of $89,472. 
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of the Internal Revenue Cotie of 1954, 26 U.S.C. § 1033(a)(3)(A ).~' 
Plaintiff's actual moving expenses incurred in connection 
with the condemnation totaled $18,940.20. The District 
Director of Internal Revenue determined that the plaintiff 
received $40,000 from the state for moving expenses and that 
such sum should be considered as ordinary income to the extent 

• 27 

26 U.S.C. § 1033 provides, in pertinent part: 

"§ 1033. Involuntary conversions 

(a) General rule.—If property (as a result 
of . . . condemnation . . .) is compulsorily 
or involuntarily converted— 

(3) Conversion into money where disposition 
occurred after 1950.--Into money . . . , the 
gain (if any) shall be recognized except to 
the extent hereinafter provided in this para¬ 
graph: 

• (A) Nrnrecognition cf gain.--If the 

taxpayer . . . , for the purpose of re¬ 
placing the property so converted, pur¬ 
chases other property similar or related 
4 -*- n service or use to the property so con¬ 

verted, ... at the election of the tax¬ 
payer the gain shall be recognized only to 
the extent that the amount realized upon 
such conversion (regardless of whether 
such amount is received in one or more tax¬ 
able years) exceeds the cost of such other 
property or such stock." 

Section 1033 "is a relief provision enacted to allow a tax¬ 
payer to replace property involuntarily converted without 
paying the capital gains tax incident to other exchanges of 
property. . . As a relief provision, this section°is to be 

construed liberally to achieve its purpose." John Richard 
Corp. v. Commissioner . 46 T.C. 41, 44 (1966). “ 



A- 
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that it exceeded actual, moving expenses incurred. He u.eie- ! 
fore increased the plaintiffs income for 1966 by. $21,059. CO. j 
The plaintiff paid the resulting deficiency and interest and 
filed a timely claim for a refund. The parties agree that if 
the plaintiff’s income for 1966 should not have been increased 
by $21,059.80, judgment should be entered for the plaintiff 
in the amount of $10,108.71 in tax and $1,364.01 in interest, 
plus statutory interest. 


II. THE LEGAL ISSUE 


Hie sole issue presented is whether the District 
Director of Internal Revenue was justified in increasing the 
plaintiff’s income for 1966 by $21,059.80. In considering 
this narrow.issue, this Court looks to the law of Connecticut 
in assessing ’’the'nature of the legal interest” wMrh the 
taxpayer had in the amount awarded as just compensation by . the 
Superior Court judge, Lorgan v. Commissioner . 309 U.S. 78 
82 (1940). The plaintiff's land was condemned pursuant to 
those sections of the Connecticut General Statutes providing 
for the acquisition of real property by redevelopment agencies 
See Conn. Gen. Stats. §§ 8-128 to 8-133. Connecticut follows 
the universal rule that just compensation for property taken 
by condemnation is the fair market value as of the date of 
taking. It has defined "fair market value” in a standard 
form: ”A generally accepted definition of market _iue is 
'the price that would in all probability—the probability 















[- 5-1 - 18 - 


being based upon the evidence in the case— result from fair 
negotiations, where the seller is willing to sell and the • 
buyer desires to buy.'" Portland Silk Co, v.- Middletown . 125 
Conn. 172, 174 (1939). See United States v. Miller . 317 U.S. 
369, 374 (1943). In Andrews v. Cox , 127 Conn. 455, 457-458 
(1941), the Connecticut Supreme Court stated the rule govem- 
mg the factors to be considered in determining the compensa¬ 
tion to be paid to bwners of land which is condemned: 

" . . . [l]n determining market values in 
awarding damages for land taken, it is proper 
to consider all those elements which an owner 
.or a prospective purchaser could reasonably 
urge as affecting the fair price of the land; 
Mississippi Si Rum River Boom Co. v. Patterson . 

98 U.S. 403, 408; Sargent v. Herrimac . 196 Mass. 

^•71, 178, 81 N.E. 970; 2 Lewis, Eminent Domain 
(3d Ed.) p. 1232; Orgel, Valuation under Eminent 
Domain, p. 192; unless, indeed, the considera¬ 
tions advanced are not a necessary, natural or 
proximate result of the taking. Meriden v. 

Zwalniski . 88 Conn.’ 427, 434, 91 Atl. 439; see 
0 r 8 e l» op. cit., p. 200. The determination of 
the damages to be paid requires the considera¬ 
tion of 'everything by which the value is 
legitimately affected'; Holley v. Torrington . 

‘63 Conn. 426, 433, 28 Atl. 613; Pl att v. Milford . 

66 Conn. 320, 332, 34 Atl. 82; but 'considera¬ 
tions that may not reasonably be held to affect 
market value are excluded.' Olson v. United 
States , 292 U.S. 246, 256, 54 Sup. C*t. 704; 18 
Am. Jur. 880." 


In Harvey Textile Co. v. Hill . 135 Conn. 686 (1949), 
the plaintiff's land had been condemned by the defendant 
highway commissioner. The land and the factory building 
located upon it were appraised at $42,500. The plaintiff 
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appealed to the Superior Court, the matter was referred to a 
state referee, and the referee valued the land and building 
at $42,100. The referee also found chat the cost of dis- 

m 

assembling, .moving and reassembling the machines in the 
factory would be $5,000. He found that if the plaintiff were 
entitled to recover for the moving expenses, the damages 
would properly be $47,100. If the plaintiff were not entitle* 
to recover moving costs, the damages would be $42,100. The 
trial court awarded damages of $42,100 and the plaintiff 
appealed. The Connecticut Supreme Court held that the judg¬ 
ment was erroneous and that the damages should have included 
consideration of the costs of moving, not as a separate item, 
but as one element among "all those elements which an owner 
or a prospective purchaser could reasonably urge as affecting 
the .fair price of tha lend." Andrews v. Ccx . surra, 127 Corn 
at 458. The court noted, 

"Since the statute provides for the recovery 
of 'all damages' and since everything by which 
the value is legitimately affected is to be 
considered, the only remaining question is 
whether the necessity of removing the machinery : 
legitimately affected the market value of the 
property." . | 

135 Conn, at 689. The court then applied the rule to the 
specific issue of moving expenses: 


"A simple illustration will bring out the 
application of these principles to the case at 
bar. An owner would demand a higher price for 


I 
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a factory containing complicated and valuable 
machinery than he would for the same building 
idle and empty, because he would be faced with 
the necessity of moving his machinery to save 
it. His \>/illingness to sell would be affected 
by this consideration, which would thus enter 
into the fixing of a fair market value. It was 
therefore the duty of the trier to consider 
this element in arriving at the fair market 
value, not as a separate specific sum of money 
to be added to the value of the land but as 
evidence tending to prove its fair market value." 


Jtd. at 689-690. See Del Vecchio v. New Haven Redevelopment 
Agency , 147 Conn. 362 (1960); Slavitt v. Ives . 163 Conn. 198, 
213 (1972). 

The plaintiff argues from these cases that the District 
Director was not justified in considering the moving expenses 
referred to in the referee's report as an item separate from 
the value of the land and building and therefore taxable as 
ordinary income. The force of his contention is evident. 

The defendant does not cite any case purporting to hold that 
when, as a matter of law, moving expenses may not be consid¬ 
ered as a separate item in computing a condemnation award but 
may be considered as an element of the fair market value of 
the land, such expenses may nevertheless be considered a 
separate item for the purposes of taxation. Rather, the cases 
upon which the defendant relies stand for the proposition 
that expenses which ore separate from the fair market value 
of the land may be taxed as ordinary income. Thus , in 
Kieselbach v. Commissioner . 317 U.S. 399 (1943), the City of ! 
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New York had condemned property owned by the taxpayers and 
worth $53,000. The City took title on January 3, 1933. The 
final decree in the proceedings was entered on March 31, 

1937, and the taxpayers were paid $73,246.57 on May 12, 1937. 
The difference between the latter sum and the $58,000 value 
of the property was called "interest" by the Greater New York 
Charter: it was a sum which the owner of the property was 

entitled to receive, in addition to the value of the property 
fixed as of the time of the taking, to produce, when actually 
paid, the full equivalent of the value. The only issue before 
the Supreme Court was whether the "interest" amount was a 
capital gain, as the taxpayers contended, or ordinary income, 
as the Commissioner claimed. The Supreme Court held that the 
"interest" amount was not part of the just compensation for 
the land taken and therefore was taxable as ordinary income: 


"The sum paid these taxpayers above the award 
of $58,000 was paid because of the failure to 
put the award in the taxpayers' hands on the 
day, January 3, 1933, when the property was 
take .. This additional payment was necessary 
to give the owner the full equivalent of the 
value of the pronerty at the time it*was taken. 
Whether one c. l . xt interest on the value or 
payments to meet the constitutional requirement 
of just compensation is immaterial. It is 
income under § 22, paid to the taxpayers in 
lieu of what they night have earned on the sum 
found to be the value of the property on the 
day the property was taken. It is not a capi¬ 
tal gain upon an asset sold under § 117. The 
sale price was the $58,000. [Footnote omitted.] 

***** 

. . . [Petitioner contends that ns just 
compensation requires the payment of these suras 
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for delay in settlement, they are n pnrt of 
the damages awarded for the property. But 
these payments are indemnification for delay, 
not a part of the sale price." 

317 U.S. at 403-404. See also Isaac 0. Johnson & Co. v^. 

3/ 

United State s. 149 F.2d 851 (2d Cir. 1945).^ 

The defendant also seeks to draw support from Johnso n 
u. Commissioner , 42 T.C. 880 (1964), and other cases involvinj 
"severance damages." This reliance is misplaced. This Court 
agrees with the holding in Conran v. United States, 322 F. 
Supp. 1055 (E.D. Mo. 1971), that gain arising from severance 
damages awarded for condemnation of property qualifies for 
deferred recognition when used to purchase replacement prop¬ 
erty. Moreover, regardless of the characterization of moving 
costs as a separate element of the award in the referee s 
report, as a matter of Connecticut law the cost of moving 
was not to be considered as a separate rcirWr-ble item of 
damages but was only to be one of the considerations properly 
affecting the fair market value of the land condemned. 

Harvey Textile Co. v. Hill , supra . Accordingly, the Court 


-Graphic Press. Inc., 1 60.71 P-K T.C. (Aug. 7, 1973) upon 
which the defendant also relies, is likewise distinguishable 
from the instant case. There the court held taxable as ordi 
nary income an amount, which constituted consideration for a 
waiver by the taxpayer of the state's obligation to buy ma¬ 
chinery in a condemned factory at a price far in excess of 
what the state believed it could realize on it. The_amount 
held to be taxable as ordinary income was clearly not part 
of the fair market value Oi the land condemned. 


r. 
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holds that the plaintiff's income for 1966 should not have 
been increased by $21,059.80, and judgment should be entered 
for the plaintiff in the amount of $10,108.71 in tax and 
$1,364. )1 in interest plus statutory interest. 


SO ORDERED. 


Dated at Hartford, Connecticut, this 






day of May, 


1974. 


hh \l nU.rrfj J'')' f L\. 

M. Joseph Blumenfeld / 
United States District Judge 
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